No. 23/22/2019-R&R
Government of India
Ministry of Power

Shram Shakti Bhawan, Rafi Marg,
New Delhi, 28" June, 2019

ORDER

Subject: Opening and maintaining of adequate Letter of Credit (LC) as Payment
Security Mechanism under Power Purchase Agreements by Distribution

Licensees -Reg

1.0 Under the Electricity Act 2003, Regional Load Despatch Centres (RLDC) and
State Load Despatch Centres (SLDC) are cast with the statutory responsibility to ensure
that that the supply of electricity is made in accordance with the contracts.

2.0 Section 28 (3) (a) of the Electricity Act 2003 provides that the Regional Load
Despatch Centre shall be responsible for optimum scheduling and despatch of electricity
within the region, in accordance with the contracts entered into with the licensees or the

generating companies operating in the region.

3.0 Similarly as per provisions of Section 32 (2)(a) the State Load Despatch Centre
shall be responsible for optimum scheduling and despatch of electricity within a State, in
accordance with the contracts entered into with the licensees or the generating

companies operating in that State.

4.0 The Power Purchase Agreements have the provision regarding maintenance of
adequate Payment Security Mechanism mainly in the form of Letters of Credit by the
Distribution Licensees/ Procurers of Power. A robust Payment Security System requires
adequacy and validity of Letter of Credit to cover the payments due on account of drawal

of power.

5.0 It has been seen that despite the above provisions, the Letters of Credit are not
being given and there is huge outstanding on account of unpaid power bills. This makes
it difficult for the Generators to pay for the fuel, which has to be pre-paid, to continue the
generation. The Generators are also required to pay to the Railways in advance for the
rakes. If this situation persists, the Generators will not be able to pay for
fuel/transportation leading to shortfall in generation of electricity. There will thus be wide
spread load shedding on account of lack of generation. It is essential therefore that all
the provisions mentioned above are implemented strictly. NLDC & RLDC are therefore

directed as follows:

i.  In accordance with Section 28 (3) (a), the NLDC & RLDC shall despatch power
only after it is intimated by the Generating Company and /Distribution Companies
that a Letter of Credit for the desired quantum of power has been opened and
copies made available to the concerned Generating Company. ]

ii.  The intimation to NLDC and RLDC shall specify the period of supply. R




iii. ~ RLDC shall dispatch electricity only up to the quantity equivalent of value of

Letter of Credit.
The dispatch shall stop once the quantum of electricity under LC is supplied.

v.  The concerned generating company shall be entitled to encash the LC after
expiry of grace period, i.e. 45 to 60 days as provided in the PPA.

vi.  In the event power is not dispatched for any reason given above, the Distribution

licensee shall continue to pay the Fixed Charge to the Generating Company.

6.0 It shall also be ensured by the Load Despatch Centre that the regulated entity,
during the period of regulation, has no access to procure power from the Power
Exchanges and they shall not be granted Short Term Open Access (STOA).

7.0 In case scheduling and despatch of power produced by any generator is not done
due to non-opening of Letter of Credit by the Distribution licensee, then the Distribution
licensee would be liable to pay compensation to the generator as per the terms of Power
Purchase Agreement or Power Sale Agreement, as the case may be, the distribution

licensee has entered in with the generator.

8.0 NLDC/ RLDC/SLDC shall carry out such duty cast under Electricity Act, 2003
from 01.08.2019.

9.0 This issues with the approval of Minister of State (I/C) for Power and NRE.

R

(Debranjan Chattopadhyay)
Under Secretary to the Government of India
Ph: 011-2373 0265

To,

1. CMD, POSOCO / Heads of NLDC & RLDCs
2. Principal Secretary/Secretary (Power/Energy), State Governments/UTs — For

necessary communication to Discoms/ SLLDCs

3. All Generating Companies
4. All Distribution Companies

Copy to:
1. Chairperson, CEA, Sewa Bhawan, RK Purarn, New.,Delhi

2. Secretary, CERC/FOR, Chandralok Building, Janpath, New Delhj

Copy also for information to:

1. All Joint Secretaries, Ministry of Power

2. PS to MOS (I/C) for Power and NRE

3. PPS to Secy.(P), PPS to AS(SNS),PPS to CE(RR)
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DELHI ELECTRICITY REGULATORY COMMISSION
Viniyamak Bhawan, 'C' Block, Shivalik, Malviya Nagar, New Delhi —-110017

F.11{1434)/DERC/2016-17/5537

Petition No. 51/2014

Under section 142 of the Electricity Act, 2003

In the matter of;

1. M/s Indraprastha Power Generation Co. Lid.

2. M/s Pragati Power Corporation Ltd. ... Complainants
Versus
Tata Power Delhi Distribution Ltd. ... Respondent

Coram: Hon’ble Mr. Justice S § Chauhan, Chairperson

Appedrance:

1. ShriAnand K Ganesan, Counsel for the Petitioner:
2. Shri Gopal Jain, Sr. Advocate for the Respondent:

ORDER

(Date of Hearing: 23.04.2019)
(Date of Order: 01.05.2019)

l. M/s Indraprastha Power Generation Co. Ltd. And M/s Pragati Power
Corporation Ltd. have filed the instant Pefiion u/s 142 read with Section 86
(1)(k) of the Electricity Act, 2003 against Tata Power Delhi Distribution Ltd., for
non-compliance of Commission's Order dated 18.12.2015 in Petition No.
61/2015 and Order dated 01.08.2016 in Review Petition No. 18/2016.

2. The Peftitioners have submitted that the Commission vide order dated
18.12.2015 directed TPDDL to furnish Letter of Credit (LC) and also observed
that it was not correct on part of TPDDL to go beyond the terms of PPA and
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demand 0.1% additional rebate for establishing LC. Further, the Review
Pefition filed by the Respondent seeking review of order dated 18.12.2015
was also dismissed by the Commission vide Order dated 01.08.2014.
Consequent to the above said orders the Petitioners have sent various
reminders to TPDDL to establish and maintain LC. However, M/s TPDDL has

neither complied with the Orders nor responded to the letters sent by the

Petitioners.

3. On the other hand the Respondent submitted that there is an apprehension

that as soon as the LC is established, the amount under dispute may also be
redlized by the Pefitioner by encashing LC; and therefore, if the Petitioners
give an undertaking that the amounts under dispute pending adjudication
before this Commission or any other court of law shall not be realized through

LC, the Respondent will establish LC.

. On this issue the Pefitioners provided an undertaking through an affidavit to

the effect that:
1) the Petitioners are willing to undertake before this Commission that

upon the Respondent establishing the LC in terms of the Power
Purchase Agreement and the order dated 18.12.2015 passed by this
Commission, the Petitioners would not encash the LC towards any
amount which are mutually agreed as disputed in the meeting held by
Secretary (Power) GNCTD on dt. 18.4.2017 and also now pending for
consideration before this Commission in Petition No. 40 of 2018 filed by

the Respondent;

2) that to sort out the issue, the above undertaking may be recorded in
the order of this Commission itself instead of the Petitioners giving any

undertaking to the Respondent;

5. Subsequently, the Respondents filed an IA in the tagged Petition No. 40/2018

seeking directions fo the Petitioner to align PPA between the parties in terms
of Regulations 137 and 138 of DERC (Terms and Conditions for Determination
of Tariff) Regulations, 2017. The Counsel for the Respondent submitted that if

the terms of PPAs are not aligned, the Petitioners may encash LC on expiry of
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30™ day itself, whereas as per regulations the time provided for payment is 60

days from the date of issue of bills.

. The contention of the Respondents has been examined and it is observed
that the Regulations 137 and 138 are about surcharges on late payment
(LPSC) and rebate on early payment of bills, respectively. These Regulations
do not provide and are silent about the date of encashment of LC. The
Regulations 137 and 138 of DERC (Terms and Conditions for Determination of
Tariff) Regulations, 2017, are reproduced as under: -

“137. "In case the payment of any bill for charges payable
under these regulations is delayed by a beneficiary of
generating entity or long tcrm transmission customer/DICs as the
case may be, beyond a period of 60 days from the date of
billing, a late payment surcharge at the rate of 1.50% pcr month
shall be levied by the generating entity or the transmission
licensee, as the case may be."

138.  “For payment of bills of the generating entity and the
fransmission licensee through letter of credit on presentafion or
through NEET/RTGS within a period of 2 days of presentation of
bills by the generafing entity or the transmissions licensee, a
rebate of 2% shall be allowed."

. The Counsel for the Petitioners submitted that the PPA itself stipulates that
rebate and LPSC shall be applicable as per DERC Regulations and therefore,
there is no deviation or conflict between the terms of PPA and the provision

of Regulations and thus such alignment has already been provided in the

PPA.

. However, it is evident from the aforesaid Regulatfions that the time of
payment of bill without any LPSC is 60 days from the date of issue of bill. In
other words, the Respondent has liberty to make payment by the 60 day
without any LPSC. On the other hand, any payment before the 30t day from
the date of biling is treated as early payment and for such early payment
rebates are allowed, whereas on payment beyond 60t days, LPSC is levied.
Thus it is clear that the Respondent can pay bills without any rebate or LPSC,
within a time period of 30 days i.e. from 31st day fill 0t day from the date of

issue of the bill.
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9. The mechanism of opening of LC is to ensure payments of bills and to avoid
default in payments. The default of payment will start on é1st day and not
from the 31t day as it is presumed by the Petitioners. Accordingly, it would
not be prudent to encash LC on 31s'day i.e. the date on which the payment
has actually become due and no default in payment has taken place.
Therefore, the Petitioner has to wait till the normal period of payment i.e. upto
60 days and in case payment is not made by 60" day, the LC may be
encahsed fo avoid any default in payment of bills. Further the Petitioners
have given undertaking not to realize the amount mutually agreed as
disputed by the parties including the amount under dispute in Petition No.

40/2018 pending before this Commission.

10.In view of the aforesaid discussion the Respondent is directed to establish
Letter of Credit as per the provisions of PPA, immediately without any further
delay. In case of non-payment of bills by the Respondent by the 60t day,
the Petitioner shall be entitted to encash Letter of Credit. Further the
Pefitioners shall not encash Letter of Credit in respect of amount mutually
agreed as disputed by the parties including the amount under dispute in

Pefition No. 40/2018 pending before this Commission.

1'1. Accordingly, the Petition is disposed of.

sd/-
(Justice S S Chauhan)
Chairperson
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